Case 2:07-cv-02022-RTD  Document1  Filed 03/05/2007 Page 1 of 21

* U. 8 DISTRICT co
WESTERN DIS TRICT AN
F$| [ ARKANSAS
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FOR THE WESTERN DISTRICT OF ARKANSAS

o CHRIS R, JOHNSON, €L ek

DEPUTY CLERK

PAULA RUSH., CASE NO.: Qj;io_‘&)\

2651 Peery Drive

Churchville, MD 21208 CLASS ACTION COMPLAINT
and JURY TRIAL DEMANDED
DIANE PERRY,

481 Southbury Lane
Chico, CA 95973

on behalf of themselves and all others
similarly situated,

Plaintiffs,
V.

WHIRI POOL CORPORATION,
Administrative Center

2000 North M-63

Benton Harbor, Michigan 49022,

AGENT FOR SERVICE OF PROCESS:
‘The Corporation Company

425 West Capitol Avenue, Suite 1700
Little Rock, AR 72201

Defendant.

Plaintiffs, Paula Rush and Diane Perry (“Plaintiffs™), bring this action on their own behalf

and on behalf of a Class and Subclasses of persons defined below against Defendant Whirlpool
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Corporation, and for their complaint allege upon information and belief and based on the

investigation to date of their counsel, as follows:

NATURE OF ACTION

1.  This is an action asserting breach of express warranty and implied warranty of
merchantability, unjust enrichment/restitution and related claims in connection with defective
side-by-side refrigerators designed, manufactured, marketed, advertised, warranted and sold by
Whirlpool Corporation (“WHIRLPOOL”).

2. WHIRLPOOL designed, manufactured, marketed, advertised, warranted and sold
side-by-side refrigerators to Plaintiff and the Class and Subclasses (“the Refrigerators™). In
conjunction with each sale, Defendant marketed, advertised and warranted that each Refrigerator
was fit for the ordinary purpose for which such goods were used and was free from defects in
materials and workmanship.

3.  WHIRLPOOL knew or should have known that the Refrigerators were defective in
design, were not fit for their ordinary and intended use, and did not perform in accordance with
the advertisements, marketing materials and warranties disseminated by WHIRLPOOL nor with
the reasonable expectations of ordinary consumers.

4. At the time of sale, the Refrigerators conlained a defect, the effect of which is that
the icemakers in the Refrigerators do not work and the temperature controls fluctuate, which
teads to flooding and water and property damage to the home. The defect reduces the
effectiveness and performance of the Refrigerators and renders them unable to perform the
ordinary purposes for which they are used.

5.  WHIRLPOOL is aware of fhe fact that the Refrigerators were defectively designed.
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To date, however, WHIRLPOOI. has failed io institute a program to repair and/or replace these
Refrigerators and has refused consumer requests to repair or replace the Refrigerators and/or
reimburse consumers for damages when such Refrigerators are outside the warranty period.

6. As aresult of the defect in the Refrigerators, Plaintift and the Class and Subclasses
have suffered damages, in that they have purchased Refrigerators that they would not otherwise
have purchased had they known of the defect, they have been or will be forced to repair or
replace the Refrigerators at their own cost, and they have been placed at risk of suffering
significant property damage due to water intrusion and flooding.

JURISDICTION AND VENUE

7. This action is within the original jurisdiction of this Court by virtue of 28 US.C. §
1332(dX2). Plaintiffs and Defendant are citizens of different states and the amount in
controversy of this Class aclion exceeds five million dollars ($5,000,000,00), exclusive of
inlerest and costs.

8. Venue for this cause is proper in the Western District of Arkansas, pursuant to and
in accordance with 28 U.S.C. §1391.

THE PARTIES

9.  Plaintiff Paula Rush is a resident and citizen of Maryland. She is the owner of a
Whirlpool Refrigerator, Model Number GS6SHEXNTO0 which was manufactured in June 2004
and purchased in October 2004 for $1837.90, including freight, delivery and taxes. The
problems that Plaintiff has had with her Refrigerator include, but are not limited to: cessation of
ice making function; dysfunction of the water dispenser; melting and clumping of ice; and
fluctuation of temperature. Plaintiff had a Whirlpool authorized repair person 1o her home to do

repairs on the refrigerator, 1o whom she paid $178.58 ($127.00 for labor and $49.58 for a new
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